
 

(510) 350-4100 
2000 Powell Street, Suite 920 

Emeryville, CA  94608 
 

July 29, 2011 

 
By E-Mail 
 
City of Richmond 
Richmond City Hall 
1401 Marina Way South 
Richmond, CA 94804 
Attention:  Mr. Bill Lindsay, City Manager 
  Mr. Bruce Goodmiller, Asst. City Attorney 
 
  RE:  Land Disposition Agreement (Point Molate), dated November 9, 2004, by and between 

the City of Richmond, California (the “City”) and Upstream Point Molate LLC 
(“Upstream”) (as amended to date, the “LDA”)  

 
Dear Messrs. Lindsay and Goodmiller: 

For the reasons we explained in our April 26, 2011 and May 19, 2011 letters, we believe the 
City has taken action which is contrary to both the letter and spirit of the LDA and flies in the face of 
the more than eight years we jointly spent advancing the acquisition, remediation and redevelopment of 
the former Point Molate Navy Base.  We do not believe that we have any obligation to provide the City 
with a non-gaming development alternative at this time, in light of the ill-advised course the City has 
decided to take.  However, in an effort to mitigate our losses and to find an option whereby both 
Upstream and the City can find mutual value in a course forward, we offer this option to the City, under 
protest and with a full reservation of rights. 

Non-Gaming Development Alternative for Point Molate 

On March 8, 2011, the Richmond City Council certified the Final Environmental Impact Report 
for Point Molate.  The Final EIR analyzes three Project Alternatives that do not include a gaming use.  
They are: 

Alternative D – Non-Trust Acquisition with Non-Gaming Mixed-Use Development; 

Alternative E – Total Parkland; and 

Alternative F – No Action. 

The following Non-Gaming Development Alternative combines elements of Alternatives D and 
F as analyzed in the Final EIR: 

• As to all of the Point Molate property identified as Parcel C on the Map below, the No 
Action/No Project Alternative under the Final EIR would apply.  The City would retain 
ownership of such property and all obligations related thereto and Upstream would 
have no further interest, nor obligations under the LDA or the Remediation Agreement 
with respect to such property.  
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• With respect to Parcel A, and upon final action of the City Council to subdivide and 
appropriately rezone that portion of the property to accommodate 340 residential units 
as evaluated in the project EIR, Upstream will close the acquisition of said property for 
its current fair market value (as determined by an appraiser mutually acceptable to the 
City and Upstream), with full credit being given for the $15 Million previously paid to 
the City by Upstream.  Should the fair market value of such property be determined to 
be less than $15 Million, the City shall credit the excess to Upstream at Closing to be 
used as described below.  Should the fair market value of such property be determined 
to be greater than $15 Million, Upstream shall pay such excess to the City at Closing. 
As detailed in the project EIR, development of parcel A will require some mitigation of 
seasonal wetlands through on-site pond construction in areas west of Western Drive.  
Our proposal assumes that we will be able to undertake the mitigation required in those 
areas at our expense. 

 
• With respect to Parcel B, we believe that there exists a significant opportunity to create 

the Bay Area’s first Renewable Energy Business Park.  While the City has failed to 
provide any direction to us as to its new development objectives for the property, we 
believe, from our review of published media reports, that renewable energy is a current 
City development objective.  Through our ownership in other companies, Upstream 
principals have extensive experience in biofuels production and renewable power 
production, including wind energy.  Combined with our development experience and 
special knowledge about Point Molate site conditions and requirements, Upstream has 
a significant advantage over any other development entity in making a Point Molate 
Renewable Energy Business Park a reality and success.  Of course, such a development 
would not be expected to generate the revenues or jobs that the proposed gaming 
project would.  However it would be expected to attract commercial research, 
development and small manufacturing opportunities, which would add to the portfolio 
of a “green” Richmond.  Most of the Parcel B land surface area, including the 
Shoreline Property (as defined in the LDA) and much of the hillside areas would 
remain as open space.  The square footage of buildings and facilities that would be 
built for the business park would fall within the envelope of development already 
analyzed under Alternative D.  If the City responds favorably to this proposal, we can 
work with you to identify specific areas reserved for open space and park use. 

 
Due to the significant planning and engineering costs involved to assess the feasibility 
of such a commercial/industrial use, no further payments to the City would be required 
by us during a feasibility period of 180 days.  At the expiration of that period, we 
would have the Option to acquire Parcel B, for its current fair market value (as 
determined by an appraiser mutually acceptable to the City and Upstream).  We would 
receive full credit for all LDA payments previously made against the purchase price, 
not previously credited against the purchase of Parcel A.  Should we not exercise the 
Option to Purchase Parcel B and there remains a credit due to Upstream after the 
purchase of Parcel A, the City will be obligated to use the credit to fund infrastructure 
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improvements to Western Drive between I-580 and Parcel A within a subsequent 
period of 12 months.  Necessary conforming amendments would be required to be 
made to the LDA, and to the Remediation Agreement, to reflect these revised 
obligations between the parties.  Until that occurs, Upstream would have no obligation 
to relinquish any rights it has under the LDA nor to prepare and file for City review any 
parcel maps or other planning and zoning documents ordinarily required by the City. 

We look forward to your prompt response to this proposed Non-Gaming Development 
Alternative.  After the City considers and responds to the above, we should meet to answer any 
questions you may have about this proposal, and either take the necessary steps to amend our various 
agreements or explore other options for resolving the issues between us.   

Sincerely, 
        Upstream Point Molate LLC 

           

        James D. Levine 
Managing Member 

 
cc: Steve Duran, Economic Development Director 
 Randy Riddle, City Attorney 

John F. Salmon, Upstream Point Molate 
Merlene Sanchez, Guidiville Band of Pomo Indians 

 Walter Gray, Guidiville Band of Pomo Indians 
 Michael Derry, Black Oak Development 
 Anthony D. Ratner, Farella Braun + Martel LLP 
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Upstream Point Molate LLC 
Exhibit to 

Non-Gaming Development Alternative 
 

 
 
NOTES: 

• All areas are approximate. 
• Nine Digit Numbers are Assessor’s Parcel Numbers. 
• Parcel B excludes the Shoreline Property (as defined in the LDA), but includes access to the 

Point Molate Pier. 
• Parcel C includes the Shoreline Property (as defined in the LDA). 


	James D. Levine

